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Per Shri S. S. Godara, JM

This assessee’s appeal for assessment year 2013-14 arises against the
Commissioner of Income Tax (A) - Durgapur dated 24.05.2018 passed in case
n0.20/CIT(A)/DGP/2016-17 involving proceedings u/s 143(3) of the Income Tax
Act, 1961 (in short ‘the Act’).

Heard both the parties. Case file perused.

2. It transpires during the course of hearing that the assessee has raised three
substantive grounds in the instant appeal challenging correctness of both the lower
authorities’ action making long term capital gain addition after invoking section
50C of the Act qua difference between actual sale price and stamp price of capital
assets involving sums of Rs. 1,70,00,000/- and Rs. 17317157/- respectively. Her
second substantive ground is that both the lower authorities’ have erred in law and
on facts in taking indexed cost of acquisition as on 01.04.1981 as Rs. 1,46,305/-

than that claimed at her behest as well as DVO’s report amounting to Rs.
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1088077/- and Rs. 18,86,072/-; respectively. The assessee’s third and last
substantive grievance seeks to reverse both the lower authorities’ action partly
accepted section 54F deduction claim of Rs. 64,35,000/- to the extent of Rs.
50,80,721/- only.

The Learned counsel is fair enough in not pressing for assessee’s third and

last substantive ground.

3. We now advert to the assessee’s former two substantive grounds. There is
no dispute about the assessee to have sold her capital asset in the nature of a plot
of land measuring 17 bighas on 18.02.2013 for Rs. 1.70 crores. Its stamp duty
value came to be Rs. 1,73,17,157/-. The Assessing Officer invoked section 50C of
the Act to add the above stated differential value amounting to Rs. 3,17,157/- lac
in his assessment order dated 21.03.2016. The CIT(A) has affirmed the Assessing
Officers’s action. The assessee’s only argument during the course of hearing is
that the impugned disallowance is very well within the tolerance margin of 5% as
per section 50C 3™ proviso inserted by the Finance Act, 2018 w.e.f. 01.04.2019.
The Revenue’s case is that this statutory proviso applies from within prospective
effect only. We find no merit in Revenue’s foregoing argument since this
tribunal’s co-ordinate bench’s decision in ITA No. 2351/Kol/2017 Chandra
Prakash Jhunjhunwala vs DCIT 09.08.2019 holds the above proviso to be
applicable with retrospective effect being declaratory and curative in nature. We
go by the very reasoning herein as well to accept the assessee’s first and foremost

substantive grievance.

4. Next comes the second issue of cost of acquisition for the purpose of
indexation of the assessee’s capital asset as on 01.04.1981. The assessee, the DVO
and the State Land Acquisition Collector state the same to be Rs. 10,88,077/-, Rs.
18,86,072/- and Rs. 1,46,305/- respectively. The Revenue’s case as per both the
lower authorities’ findings is that the State Land Acquisition Collector’s report has
been rightly adopted as correct for the purpose of the impugned indexation since

the former two price(s) do not satisfy the relevant parameters of location of
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property, area sold as well as all the other factors. We see no reason to accept the
Revenue’s argument. Section S0C makes it clear that apart from making reference
to the DVO for determining fair market value of a capital asset sold, there is no
other option with the Assessing Officer. Case law CIT vs Indra Swaroop
Bhatnagar (2012) 349 ITR 210 (All.) also holds that a DVO’s report’s in section
50C proceedings is very much binding on the Assessing Officer. We accordingly
are of the view that both the lower authorities’ has erred in law as well as on facts
in adopting the said Land Acquisition Officers’s report stating cost of acquisition
of the assessee’s capital asset at Rs. 1,46,305/- only. We, therefore, direct the
Assessing Officer to go by the DVO’s report only and finalised necessary

computation as per law. This second substantive ground is allowed in above terms.

5. This assesssee’s appeal is partly allowed in above terms.

Order is pronounced in the open court on 31.12.2019.
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